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United States Environmental 
Protection Agency Model Cercla 
RD/RA Consent Decree 

****************** DISCLAIMER **************** 
The following electronic file contains the text of a policy 
issued by the U.S. Environmental Protection Agency (EPA). 
This file has been reformatted to make it available to you 
in electronic form. Formatting (margins, page numbering, 
etc.) may be different than the original hard copy to make 
the document more easily readable on your computer screen. 
Where graphics have been removed, the editor has noted it 
in the text. This electronic file is a courtesy copy of 
the official policy. If any discrepancies are found, the 
file copy (hard copy original) which resides at the U.S. 
EPA provides the official policy. 

JULY 13 1995 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
MODEL CERCLA RD/RA CONSENT DECREE 

This model and any internal procedures adopted for its 
implementation and use are intended solely as guidance for 
employees of the U.S. Environmental Protection Agency. They do 
not constitute rulemaking by the Agency and may not be relied 
upon to create a right or benefit, substantive or procedural, 
enforceable at law or in equity, by any person. The Agency may 
take action at variance with this model or its internal 
implementing procedures. 

ATTACHMENT 

TABLE OF CONTENTS 

MODEL CERCLA RD/RA CONSENT DECREE 

I. BACKGROUND 1 

II. JURISDICTION 5 

III. PARTIES BOUND 

http://es.epa.gov/oeca/osre/950713.html 3/24/99 



MAR-26-1999 16=40 WOLFF & SAMSON 19737401407 P.03/06 

IV. DEFINITIONS 6 

V. GENERAL PROVISIONS . V 13 

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS 17 

VII. REMEDY REVIEW 26 

VIII. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS. ... 28 

IX. ACCESS [AND INSTITUTIONAL CONTROLS] 30 

X. REPORTING REQUIREMENTS 32 

XI. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS 35 

XII. PROJECT COORDINATORS 38 

XIII. ASSURANCE OF ABILITY TO COMPLETE WORK . 39 

XIV. CERTIFICATION OF COMPLETION 42 

XV. EMERGENCY RESPONSE 46 

XVI. REIMBURSEMENT OF RESPONSE COSTS 47 

XVII. INDEMNIFICATION AND INSURANCE . . 52 

XVIII. FORCE MAJEURE 55 

XIX. DISPUTE RESOLUTION 58 

XX. STIPULATED PENALTIES 63 

XXI. COVENANTS NOT TO SUE BY PLAINTIFF[S] 69 

XXII. COVENANTS BY SETTLING DEFENDANTS 74 

XXIII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION. ... 77 

XXIV. ACCESS TO INFORMATION . . 79 

XXV. RETENTION OF RECORDS 30 

XXVI. NOTICES AND SUBMISSIONS 82 

XXVII. EFFECTIVE DATE . 84 

XXVIII. RETENTION OF JURISDICTION 34 

XXIX. APPENDICES 84 

XXX. COMMUNITY RELATIONS 85 

XXXI. MODIFICATION 85 

XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 86 

XXXIII. SIGNATORIES/SERVICE 36 

IN THE UNITED STATES DISTRICT COURT 

http://es.epa.gov/oeca/osre/950713.html 3/24/99 



MAR-26-1999 IS:40 WOLFF & SAMSON 19737401407 P.04/06 

United States Environmental Protection Agency Model Ce.../RA Consent Deere Page 30 of 46 

mitigate the effects of the delay, and that Settling Defendants 
complied with the requirements of Paragraphs 5S and 60, above. 
If Settling Defendants carry this burden, the delay at issue 
shall be deemed not to be a violation by Settling Defendants of 
the affected obligation of this Consent Decree identified to EPA 
and the Court. < 

XIX. DISPUTE RESOLUTION 

[NOTE: The dispute resolution procedures set forth in this 
Section may be supplemented to provide for use of mediation in 
appropriate cases. Mediation provisions should contain time 
limits to ensure that mediation does not cause delays in dispute 
resolution that could delay the remedial action.] 

63. Unless otherwise expressly provided for in this Consent 
Decree, the dispute resolution procedures of this Section shall 
be the exclusive mechanism to resolve disputes arising under or 
with respect to this Consent Decree. However, the procedures set 
forth in this Section shall not apply to actions by the United 
States to enforce obligations of the Settling Defendants that 
have not been disputed in accordance with this Section. 

64. Any dispute which arises under or with respect to this 
Consent Decree shall in the first instance be the subject of 
informal negotiations between the parties to the dispute. The 
period for informal negotiations shall not exceed 20 days from 
the time the dispute arises, unless it is modified by written 
agreement of the parties to the dispute. The dispute shall be 
considered to have arisen when one party sends the other parties 
a written Notice of Dispute. 

65. a. In the event that the parties cannot resolve a 
dispute by informal negotiations under the preceding Paragraph, 
then the position advanced by EPA shall be considered binding 
unless, within days after the conclusion of the informal 
negotiation period. Settling Defendants invoke the formal dispute 
resolution procedures of this Section by serving on the United 
States [and the State] a written Statement of Position on the 
matter in dispute, including, but not limited to, any factual 
data, analysis or opinion supporting that position and any 
supporting documentation relied upon by the Settling Defendants. 
The Statement of Position shall specify the Settling Defendants' 
position as to whether formal dispute resolution should proceed 
under Paragraph 66 or Paragraph 67. 

b. Within days after receipt of Settling Defendants' 
Statement of Position, EPA will serve on Settling Defendants its 
Statement of Position, including, but not limited to, any factual 
data, analysis, or opinion supporting that position and all 
supporting documentation relied upon by EPA. EPA's Statement of 
Position shall include a statement as to whether formal dispute 
resolution should proceed under Paragraph 66 or 67. Within 
days after receipt of EPA's Statement of Position, Settling 
Defendants may submit a Reply. 

c. If there is disagreement between EPA and the Settling 
Defendants as to whether dispute resolution should proaeed under 
Paragraph 66 or 67, the parties to the dispute shall follow the 
procedures set forth in the paragraph determined by EPA to be 
applicable. However, if the Settling Defendants ultimately 
appeal to the Court to resolve the dispute, the Court shall 
determine which paragraph is applicable in accordance with the 
standards of applicability set forth in Paragraphs 66 and 67. 
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66. Formal dispute resolution for disputes pertaining to the 
selection or adequacy of any response action and all other 
disputes that are accorded review on the administrative record 
under applicable principles of administrative law shall be 
conducted pursuant to the procedures set forth in this Paragraph. 
For purposes of this Paragraph, the adequacy of any response 
action includes, without limitation: (1) the adequacy or 
appropriateness of plans, procedures to implement plans, or any 
other items requiring approval by EPA under this Consent Decree; 
and (2) the adequacy of the performance of response actions taken 
pursuant to this Consent Decree. Nothing in this Consent Decree 
shall be construed to allow any dispute by Settling Defendants 
regarding the validity of the ROD's provisions. 

a. An administrative record of the dispute shall be 
maintained by EPA and shall contain all statements of position, 
including supporting documentation, submitted pursuant to this 
Section. Where appropriate, EPA may allow submission of 

supplemental statements of position by the parties to the 
dispute. 

b. The Director of the Waste Management Division, EPA 
Region , will issue a final administrative decision resolving 
the dispute based on the administrative record described in 
Paragraph 66.a. This decision shall be binding upon the Settling 
Defendants, subject only to the right to seek judicial review 
pursuant to Paragraph 66.c. and d. 

c. Any administrative decision made by EPA pursuant to 
Paragraph 66.b- shall be reviewable by this Court, provided that 
a motion for judicial review of the decision is filed by the 
Settling Defendants with the Court and served on all Parties 
within 10 days of receipt of EPA's decision. The motion shall 
include a description of the matter in dispute, the efforts made 
by the parties to resolve it, the relief requested, and the 
schedule, if any, within which the dispute must be resolved to 
ensure orderly implementation of this Consent Decree. The United 
States may file a response to Settling Defendants' motion. 

d. In proceedings on any dispute governed by this 
Paragraph, Settling Defendants shall have the burden of 
demonstrating that the decision of the Waste Management Division 
Director is arbitrary and capricious or otherwise not in 
accordance with law. Judicial review of EPA's decision shall be 
on the administrative record compiled pursuant to Paragraph 66.a. 

67. Formal dispute resolution for disputes that neither 
pertain to the selection or adequacy of any response action nor 
are otherwise accorded review on the administrative record under 
applicable principles of administrative law, shall be governed by 
this Paragraph. 

a. Following receipt of Settling Defendants' Statement 
of Position submitted pursuant to Paragraph 65, the Director of 
the Waste Management Division, EPA Region , will issue a final 
decision resolving the dispute. The Waste Management Division 
Director's decision shall be binding on the Settling Defendants 
unless, within 10 days of receipt of the decision, the Settling 
Defendants file with the Court and serve on the parties a motion 
for judicial review of the decision setting forth the matter in 
dispute, the efforts made by the parties to resolve it, the 
relief requested, and the schedule, if any, within which the 
dispute must be resolved to ensure orderly implementation of the 
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Consent Decree. The United States may file a response to 
Settling Defendants' motion. 

0. Notwithstanding Paragraph M of Section I 
(Background) of this Consent Decree, judicial review of any x 
dispute governed by this Paragraph shall be governed by 
applicable principles of law. 

68. The invocation of formal dispute resolution procedures 
under this Section shall not extend, postpone or affect in any 
way any obligation of the Settling Defendants under this Consent 
Decree, not directly in dispute, unless EPA or the Court agrees 
otherwise. Stipulated penalties with respect to the disputed 
matter shall continue to accrue but payment shall be stayed 
pending resolution of the dispute as provided in Paragraph 77. 
Notwithstanding the stay of payment, stipulated penalties shall 
accrue from the first day of noncompliance with any applicable 
provision of this Consent Decree. In the event that the Settling 
Defendants do not prevail on the disputed issue, stipulated 
penalties shall be assessed and paid as provided in Section XX 
(Stipulated Penalties). 

XX. STIPULATED PENALTIES 

69. Settling Defendants shall be liable for stipulated 
penalties in the amounts set forth in Paragraphs 70 and 71 to the 
United States [and the State — specify percentage split] for 
failure to comply with the requirements of this Consent Decree 
specified below, unless excused under Section XVIII (Force 
Majeure). "Compliance" by Settling Defendants shall include 
completion of the activities under this Consent Decree or any 
work plan or other plan approved under this Consent Decree 
identified below in accordance with all applicable requirements 
of law, this Consent Decree, the SOW, and any plans or other 
documents approved by EPA pursuant to this Consent Decree and 
within the specified time schedules established by and approved 
under this Consent Decree. 

[70. a. The following stipulated penalties shall accrue per 
violation per day for any noncompliance identified in 
Subparagraph b: 

Penalty Per Violation Period of Noncompliance 

Per Day 

b. [List violations or compliance milestones] 

71. The following stipulated penalties shall accrue per 
violation per day for failure to submit timely or adequate 
reports [or other written documents] pursuant to Paragraphs 

Penalty Per Violation Period of Noncompliance 

Per Day 

72. In the event that EPA assumes performance of a portion or 
all of the Work pursuant to Paragraph 85 of Section XXI 
(Covenants Not to Sue by Plaintiff[s]), Settling Defendants shall 
be liable for a stipulated penalty in the amount of . ] 
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